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1902.] NOTES OF CASES. 65 

Malicious Prosecution — Advice of Counsel — Question of Fact. — A 
resort to professional advice does not necessarily establish a conclusive presump- 
tion against malice and in favor of probable cause, and hence does not constitute 
an independent and substantive defense to an action for malicious prosecution. 
Such evidence is admissible as tending to establish a defense. It is for the jury 
to say whether or not the defendant fairly and fully communicated to his coun- 
sel the facts within his knowledge and used reasonable diligence to ascertain the 
truth, and then acted in good faith upon the advice of counsel. Bell v. Atlantic 
CityB. B. Co. (Pa.), 51 Atl. 600. 

Citing Smith v. Walter, 125 Pa. 469 ; Leakey v. March, 155 Pa. 458 ; Davenport 
v. Lynch, 51 N. C. 545 ; Wright v. Hanna, 98 Ind. 217 ; Brownv. Jacobs (C. C.), 
22 Fed. 217 ; Sharpe v. Johnston, 59 Mo. 557. 



Municipal Corporations — Negligence — Charter Provisions. — A city 
charter provided that all claims for injury to person or property alleged to have 
arisen out of the negligence of the city or its servants should be presented to the 
city council within one month after the injuries received, and that failure to 
make a specific statement thereof accordingly should be a bar to an action. 
Held, that a reasonable compliance with its terms is all that can be demanded, 
and that the provision is valid and reasonable, but that where it was impossible 
for plaintiff, by reason of mental or physical disability, to make his statement 
within the prescribed time, he will not be held to a literal compliance with the 
law. Held, further, that a charter provision that the city should not be liable 
for injuries resulting from the defective condition of sidewalks, unless notice of 
such defect had been given to the city within twenty-four hours of the injury, 
unreasonable. Boree v. Spokane (Wash.), 68 Pac. 386. Citing Durham v. 
Spokane, 68 Pac. 383, when the court said : 

" It is not the rule that a city may say whether or not it shall be held for per- 
sonal injuries caused by its neglect of duty. Charter provisions of the character 
in question, whether enacted by the legislature, or, as in the present case, by the 
city itself, are to be upheld only so far as they are reasonable and tend to the 
due administration of justice. When such provisions so far depart from reason- 
ableness as to amount to a denial of justice, they are void." 



Carriers — Street Railways — Contributory Negligence — Passengers 
Jumping from Car. — As a street railway car was driven on to a steam railway 
crossing, the driver not having first brought his car to a full stop, as was required 
by a city ordinance, an engine came running forward on that track at a high 

rate of speed. The driver of the car exclaimed, " We are going to be killed 

the train is on us." The plaintiff, fearing a collision, attempted to jump off 
and was injured. There was no collision, the car being stopped before it 
reached the railway track. Held, that the carrier is liable. Selma Street &c. 
By. Co. v. Oreen (Ala. ), 31 South. 398. 

Per McClellan, C. J. : 

"A reasonably apparent necessity for a passenger to leave a moving car, pro- 
duced by the negligence of the carrier, stands upon the same footing as a real 
necessity so produced, and the rights and liabilities of the parties are to be 
adjudged accordingly. As said by Chief Justice Black in Bailroad Co. v. Aspell, 



